
 

March 2, 2015 
 
To:   Mayor Bemrich and City Council  
 
From:  David Fierke, City Manager 
 
Subject: Transfer of Right-of-Way Use Agreement 

 
 
ACTION:  Approve Resolution for Transfer of Right-of-Way Use Agreement  

 
 
Background 
In 2014, Jonathan and Morgan Fitzgerald obtained a Right-of-Way Use Agreement from 
the City for a portion of undeveloped Williams Drive adjacent to their property located 
at 1196 Colonial Drive (see attached Agreement and map). This property is in the 
process of being sold to new owners, Brad and Andrea Henderson. To allow for 
continued use of this right-of-way area, the Use Agreement for this property is to be 
transferred to the Hendersons.    
 
The right-of-way adjacent to this property is part of the Fox Briar Addition, a subdivision 
platted in the 1980’s. 2 of the 4 phases of the subdivision have been completed; 
however, the portion that is platted east of the home at 1196 Colonial Drive has yet to 
be developed. The home at this property was constructed in 1989 with the assumption 
that the street to the east (Williams Drive) would be completed. The garage was 
constructed at the rear, which requires access via the undeveloped portion of Williams 
Drive.  
 
Analysis of Issue  
The established Use Agreement for this property states that the right-of-way use 
privilege granted to the Owner by the City is a mere privilege and is not transferrable 
without the City’s prior written consent. This transfer will allow continued use of this 
right-of-way area to the new owners. All terms provided within this Agreement will 
remain the same, as this is just an Agreement transfer to the Hendersons.    
 
Budget Impact 
This request will not require any City expenditures.   
  
Strategic Plan Impact 
N/A 
 
Existing Plan Impact 
The undeveloped area east of this property is identified in the City’s 2012 Housing 
Assessment as a potential area for new residential development.   
 



 
Staff Conclusions / Recommendations 
Subject to Council Review, Staff recommends approval of the resolution for transfer of 
the Right-of-Way Use Agreement to the Hendersons for the encroachment area directly 
east of the property. 
 
Alternatives 
The alternative would be to not approve the resolution to transfer the Use Agreement 
to the Hendersons, which would make the undeveloped portion of Williams Drive 
unusable for the new property owners until a road is constructed. 
 
Implementation and Accountability 
If the Council approves the resolution, the City will execute the appropriate documents 
to complete the Right-of-Way Use Agreement transfer to the new property owners.  
 
Signed       Approved 

 
_____________________    _____________________ 
Maggie Carlin      David R. Fierke 
Associate Planner     City Manager 
Business Affairs & Community Growth 















 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
             
Prepared By: Maggie Carlin, City of Fort Dodge, 819 1st Ave S, Fort Dodge, Iowa 515-576-8191 
Return To: City of Fort Dodge, 819 1st Ave S., Fort Dodge, Iowa 50501, 515-576-8191 
 

RESOLUTION NO. ______________________ 

 

RESOLUTION APPROVING TRANSER OF RIGHT OF WAY USE 

AGREEMENT ON CITY-OWNED PROPERTY IN THE CITY OF FORT DODGE, 

WEBSTER COUNTY, IOWA. 
 
BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY OF FORT DODGE, 
IOWA: 
 

SECTION I.  PURPOSE. 
 
The purpose of this Resolution is to transfer a Right of Way Use Agreement for 
an allowed Encroachment Area described as follows: 
 
The West 25’ of the South 250’ of Williams Drive located in the Fox Briar 
Addition of the City of Fort Dodge, Webster County, Iowa. 
 

SECTION II. 
 
The City Council of the City of Fort Dodge, Iowa, hereby makes the following 
findings: 
 
(1)  That the Right of Way Use Agreement granted to Jonathan and Morgan 

Fitzgerald is transferred to Brad and Andrea Henderson for the right to use 
City right of way for a driveway; 

(2)  That written notices concerning this Agreement shall now be mailed to Brad 
and Andrea Henderson at 1196 Colonial Drive, Fort Dodge, Iowa; 

(3)  That concrete, asphalt and/or brick pavers shall not be placed within the 
legally described Encroachment Area;  

(4)  That gravel, sod or seeded grass may be placed within the legally described 
Encroachment Area; 

(5)  That any maintenance or repairs shall be completed at the sole cost and 
expense of the owner; and 

(6)  That the legally described Right of Way Use Agreement is non-transferrable, 
unless first through City’s written consent. 

 
SECTION III. 

 
The transfer of the Right of Way Use Agreement, above described, is hereby 
declared approved. 
 
 
 
 



SECTION VI. 
 
This Resolution shall be in effect after its approval, and publication, as by law 
provided.  Passed and approved by the City Council of the City of Fort Dodge, 
Iowa, this                        day of                                          , AD,   2015. 
 
 
 
AYES              
 
NAYES             
 
 
OTHER             
 
 

CITY OF FORT DODGE 
 

BY:      
ATTEST:  Matt Bemrich, Mayor 
 
      
Jeff Nemmers, City Clerk 
 
 
(CITY SEAL) 
 
 
 
 
 
STATE OF IOWA, WEBSTER COUNTY, ss: 
 
On this   day of    , 2015 before me, the undersigned, a 
Notary Public in and for said State, personally appeared Matt Bemrich and Jeff 
Nemmers to me personally known, who being by me duly sworn, did say that 
they are the Mayor and City Clerk, respectively, of said corporation, that the seal 
affixed thereto is the seal of said corporation, that said instrument was signed 
and sealed on behalf of said corporation by authority of its City Council; and that 
the said Mayor and City Clerk as such officers, acknowledged the execution of 
said instrument to be the voluntary act and deed of said corporation, by it and by 
them voluntarily executed. 

 
_________________________________________ 

Dawn M. Siebken, Notary Public 


